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Upon his receipt of a report of conveyance, the State Eng:neer is obligated 1o

proceed as follows:

L. The state engineer shall confinmn that the report of conveyance required
by paragraph (a) of subsection 1 of NRS 533.384 includes all matenal
required by that subsection and that:

(a) The report is accompanied by the prescnibed fee;

(b) No conflict exists in the chain of title that can be cetermined by
the state engineer from the conveyance docurnents or from other
information on file in the office of the state engineer; and

(c) The state engineer is able to determine the rate of diversion and
the amount of water conveyed 1n acre-feet or million gallons
from the conveyance documents or form other information on file
in the office of the state engineer.

P
e

If the state engineer determines that the report of conveyance is deficient,
he shall reject the report of conveyance and return it to the person who
submitted it with:

(a) An explanation of the deficiency; and

(b) A notice stating that the state engineer will not confirm a report
of conveyance that has been rejected unless the report is
resubmitted with the material required to cure the defictency.

* ok kK

NRS 533.386

The report of conveyance form used by the State Engineer is attached hereto as
Exhibit A. The first page of that form details the information that must be provided by the
transferee of the water right. Among other things, that information includes the identification
of the warter right by application, permit, proof or claim number. It also includes an
identification of the current water right holder on file with the State Engineer and of the new
holder or transferee. The report requires the transferee to provide all title documents and an
abstract of title listing those documents. Finally, the report requires the transferee to identify
any supplemental rights related to the underlying water right, the legal description of the pomt
of diversion and the water duty related to the right.

Obviously, the Report of Conveyance requirés the transferee to provide

extensive information concerning the transferred water right and the legal title to that right.
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This explains why, in many instances, the transferee retains an engineer, attorney or other
qualified agent to prepare and submit the report to the State Engineer.

The second page of the Report of Conveyance is for the State Engineer’s use in
verifying rhe information provided by the transferee. Among many other things, this second
page demonstrates that the State Engineer’s review involves an in-depth review of all title
documents provided to verify the chain of title for the particular water right at issue. If this
review reveals any discrepancies in the chain of title that cannot be resolved based on the
informaticn provided the report is returned to the transferee for correctior.

The resources expended by the State Engineer to venfy title to water rights
through the Report of Conveyance procedure are substantial. In fact, approximately twenty
percent (209%) of the State Engineer’s staff is devoted to the review of Reports of Conveyance
and related matters. These approximately ten full-time employees must have a mmimum of
three years of technical experience in fields involving, among other things, water rights
mapping, reading and interpreting legal descriptions and matters involving real estate

conveyancing. Salaries and related expenses associated with the employment these individuals

amount to approximately $471,717.00 annually. This amount comprises approximately fifteen

percent (.5%) of the State Engineer’s annual budget. |
In summary, the actual and meaningful identification of water rights holders,
necessarily involves chain of title research and the subsequent verification of that research.

That research and verification process involves a substantial expenditure cf resources. This

and 533.386 through the Report of Conveyance procedure.

Undoubtedly, Walker River Decree water rights holders would incur substantial
expenditures to provide an accurate and meaningful identification of their water rights to the
Comrniss.cners. That identification and resulting costs, however, is not necessary to administer
the Decres. As demonstrated above, thé Commissioners are currently capable of administering

the Decre: for purposes of water distribution, providing notice and levying and collecting

-10-
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assessments without requiring Walker River Decree water rights holders to provide the

information sought by the Tribe and United States. -

VI. THE COMMISSIONERS CURRENTLY HAVE ADEQUATE RESOURCES
AVAILABLE TO THEM IN ORDER TO IDENTIFY WALKER RIVER
DECREE WATER RIGHTS HOLDERS AS NECESSARY

The Joint Motion argues that the Commissioners currently have no ability to identify
water right holders and, therefore, cannot provide notice to those holders ror purposes of
administering the Decree or as otherwise necessary. The Commissioners, however, do have the
ability to determine, when necessary, the identity of individual Walker River Decree water
rights hoiders.

F.rst, as explained above, the Commissioners maintain index cards for lands located in
California. In many instances, those index cards either identify the current record title holder
of the water right or contain information that proves helpful in making thet identification. With
respect to tands located within the Antelope Valley Mutual Water Company, the
Commissioners can easily contact the Company to inquire concerning the identity of a
particular water right holder.

With respect to lands located in Nevada, the Commissioners may contact the District to
 inguire concerning the identity of a particular water right holder. The District is able to provide
| the Comrnissioners with information from its assessment records that either identifies the water
right holder or is valuable in conducting the research necessary to identify the holder.

When necessary, the Commissioners can conduct their own research at the County
Recorders Offices located in Lyon County, Nevada and Mono County, California to identify
water rights holders. The Commissioners may also rely on the records of the County Assessors
in those two counties for identification purposes.

Finally, the composition of the Board of Commissioners is designed to provide
representation from the various geographical divisions of the Walker River system. Each
individual board member, therefore, has personal knowledge of the lands located within his
particular geographical section of the River. In many instances, this personal knowledge

includes lmowledge concerning the ownership of lands within the geographical section at issue.

-11-
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| record title holders of Walker River Decree water rights would result in water users incurring

| substantizl costs unnecessarily. Finally, the Commissioners currently have resources available

| providing notice.

In summary, the Commissioners currently do have resources at their disposal to
identify, when necessary, current record title holders of lands with appurienant Walker River
Decree water rights. The Commissioners ability to identify water rights nolders using these
resources is adequate for purposes of administering the Decree. It is also adequate for purposes
of providing notice to water rights holders as necessary to administer the Decree.

VIil. CONCLUSION

It is not necessary to identify all current Walker River Decree wazer rights holders in
order for the Commissioners to efficiently administer the Decree. In fact, the identification
process proposed by the Tribe and United States would eliminate the efficient and cost
effective assessment process currently employed by the Commissioners with respect to lands

located in Nevada. Furthermore, any meaningful and accurate identification of all current

to identifv current record title hoiders as necessary to administer the Decree and for purposes of]

Under these circumstances, the District respectfully requests that the Court deny the
relief requested by the Tribe and United States in thetr Joint Motion because it is not necessary
to acdmirister the Decree and, if ordered by the Court, would result in water users incurring
substant:al additional costs in connection with the administration of the Decree.

Daated this &%’ay of November, 2000.

WOODBURN AND WEDGE
6100 Neil Road, Suite 500
Post Office Box 2311

Reno, Nevada 89511
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AN

GORDON H. bEPA
Nevada State Bar 00195
DALE E. FERGUSON
Nevada State Bar 04986
Attorneys for WALKER RIVER
IRRIGATION DISTRICT

CAWPWRIDAD12\WRID's Opposition to Identification.l.doc
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1 CERTIFICATE OF MAILING

2 I certify that I am an employee of Weodbum and Wedge and that on this date, I

3 |} deposited in the United States Mail, postage prepaid, a true and correct copy of the foregoing
4 || WALKER RIVER IRRIGATION DISTRICT’S OPPOSITION TO JOINT MOTION OF

5 || THIE WALKER RIVER PAIUTE TRIBE AND THE UNITED STATES OF AMERICA

6 | FOR AN ORDER REQUIRING THE IDENTIFICATION OF ALL DECREED WATER

7 'RIGHTS HOLDERS AND THEIR SUCCESSORS in an envelope addressed to:

8
Shirley A. Smith Richard R. Greenfield
? 1| Assistant U.S. Attorney Department of the Interior
10 100 West Liberty Street, #600 Two North Central Avenue, #500
Reno, NV 89509 Phoenix, AZ 85004
11
George Benesch Robert L. Hunter
12 1 P.O. Box 3498 Western Nevada Agency
_ ||Reno, NV 89505 Bureau of Indian Affairs
£ 1677 Hot Springs Road
14 Carson City, NV 89706
15 || Ken Spooner Michael Turnipseed
Walker Ryver Irrigation District Division of Water Resources
1¢ || P.O. Box 820 State of Nevada
Yerington, NV 89447 123 West Nye Lane
17 Carson City, NV 89710
8 Garry Stone Alice E. Walker
19 || United States District Court Water Master Greene, Meyer & McElroy
290 South Arlington Avenue 1007 Pearl Street, Suite 220
20 || Third Floor Boulder, CO 80302
’ Renc, NV 89501
22 . John Kramer David Moser, Esq.
23 | Department of Water Resources McCutchen, Doyle, Brown & Enerson
. 1416 Ninth Street Three Embarcadero Center
24 || Sacramento, CA 95814 San Francisco, CA 94111
25 }|Hugh Ricci, P.E. Ross E. de Lipkau
Division of Water Resources Marshall, Hill, Cassas & de Lipkau
26 | State of Nevada P.0. Box 2790
57 123 West Nye Lane Reno, NV 89505
Carson City, NV 89710
28
WOCDBURN AND' WEDGE
6100 Neil Road
Reno, Nevada 8951 |
Tel: (775) 68B-3000 -1 3-
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Susan L. Schneider

Indizn Resources Section
U.S. Department of Justice
999 18™ Street

Suite 945, North Tower

;| Denver, CO 80202

Mary Hackenbracht
Deputy Attorney general
State of California

1515 Clay Street, 20" Floor
‘Qakland, CA 94612-1413

‘Roger Bezayiff

- Water Master

U.S. Board of Water Commissioners
P.O. Box 853

Yerington, NV 89447

Kelly Chase
P.O. Box 2800
Minden, NV 89423

Michael W. Neville

California Attorney General’s Office
455 (Golden Gate Avenue

Suite 11000

San Francisco, CA 94102-3664

CAWPYWRID W01 2\WRID's Opposition to Identification. |.doc
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Marta Adams

Deputy Attorney General
State of Nevada

100 North Carson Street
Carson City, NV 89701

James Spoo

Treva J. Heame
Zeh, Spoo & Hearne
575 Forest Service
Reno, NV 89509

Hank Meshorer

United States Department of Justice
Natural Resources Division

Ben Franklin Station

P.O. Box 7397

Washington, D.C. 20044

Linda Bowman
540 Harnmill Lane
Reno, NV 89511

Dated this l(fgw"?zay of November, 2000.

N {bbter

Penelope H\Colter
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Linda A. Bowman. Esq. CEORTIY
Stare Bar No. 0743 AL
Law Office of Linda A. Bowman. Ltd.

54( Hammulil Lane

Reno, NV 89511

(775)335-1700

Atrorney for UNITED STATES BOARD OF WATER COMMISSIONERS

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

UNITED STATES OF AMERICA, IN EQUITY NO. C-125

Plaintiff, COMMENTS & RECOMMENDATIONS
ap e OF UNITED STATES BOARD OF WATER
WALKER RIVER PAIUTE TRIBE, COMMISSIONERS TO JOINT MOTION
- OF THE WALKER RIVER PAIUTE
Intervenor-Plainuff, TRIBE AND THE UNITED STATES OF
ve AMERICA FOR AN ORDER REQUIRING
s- THE IDENTIFICATION OF ALL

; DECREED WATER RIGHTS HOLDERS
WALKER RIVER IRRIGATION DISTRICT, AND THEIR SUCCESSORS

a corporation, et al.,

Defendant.

The UNITED STATES BOARD OF WATER COMMISSIONERS ("UUSBWC™) by and through

its undersigned counsel hereby submit its Comments and Recommendations to this Court cn the Joint
Motion of the Walker River Paiute Tribe and the United States of America for an Order Requiring the
Identification of all Decreed Water Rights Holders and Their Successors “Joint Motion”.

[n response to the Court’s Order dated May 26, 2000, the United States Board of Water
Cornmissioners held a Workshop and Public Hearing on the Joint Motion. The members of the United
States Board of Water Commissioners present for the Workshop and Public Hearing were: Chairman,
Richard Fulstone and members, John Pursel, Joseph Sceirine, Irwin M:ller, and Staniey Hunewill.
Cornments upon the Joint Motion were made by the following: Alice 'Walker, Esq. counsei for the
Waiker River Paiute Tribe; Marta Adams, Esq. counsel for the Nevada Department of Wildlie; George

Bernesch, counsel for various water rights hoiders, and Dale Ferguson, counsel for the Walker River
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Irmigation District.

The comments presented to the United States Board of Water Commissioners and the
reccmmendation of the USBWC are set forth below:

", Several comments addressed the issue of how water nghts hoiders would compiy with the
proposed Order. The proposed Order would require each water right holder to submit, each vear, a
document which would identify all water rights under the Decree for which payment ts made and the
current owner(s) of each such right. This document would include the name. address and water right
(priority, quantity, and place of use). Further, the proposed Order would rzquire the USBWC to cause
this requirement to be complied with by any other entity which mails out assessments. The USBWC
belizves that many water rights holders would be unable to comply n submitting the requested
information without the assistance of an attorney, water rights survevor or engineering firm. This
requirement would be costly for water rights holders and would not provide any benefit to the USBWC.
The USBWC does not currently have a staff to evaluate the information which would be submitted

everv vear. The USBWC believes that this information will not assist it in the administration of the

| Decree inasmuch as the USBWC already maintains a iist of those who are assessed for water delivered

to lands described in the Walker River Decree. The USBWC also includes on each assessment notice
a request that the recipient of the assessment contact the USBWC if he or she no longer owns the water

rights covered by the assessment. If the USBWC learns of any change in ownership it requests copies

of the conveyancing documents so that the assessment records can be updated. if appropriate. When it
is provided with updated title information showing that the water nights have been transferred the
USEWC updates its assessment records accordingly. The USBWC staff acvised the USBWC that there
does not appear to be a problem with the assessment records as its assessments are paid on a timely
basis. The USBWC does not believe requiring each water right hoider to prepare and submit this
“identification™ annually would assist it or the Court in the administratior. of the Decree.

2. With regard to the provision of the proposed Order that would require all water rights holders
notify the USBWC of any saie, transfer or conveyance of any decreed water right or a portion of that
right witiin two weeks thereof, the USBWC cannot recommend the implementation of this requirement.

The USBWC is not currently staffed or funded such that ail transfers could be handled in a timely

2
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i
i trespectiully submitted this 16th day of October, 2000. 1
!
|

9 LAW OFFICE OF LINDA A BUWMAN, LTD.
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CERTIFICATE OF SERVICE

COMMENTS & RECOMMENDATIONS OF UNITED STATES BOARD OF WATER

THE UNITED STATES OF AMERICA FOR AN ORDER REQUIRING THE

SU«CESSORS | postage prepaid, addressed to:

Shirley A. Smith, Esg.
Assistant U.S. Attorney

100 West Liberty, Suite 600
Reno, NV 89501

Marta Adams, Esq.

Deputy Attorney General
100 North Carson Street
Carson City, NV 89701-4717

Walker River Irrigation Disuict
Post Office Box 820
Yerington, NV 89447

Kelly R. Chase, Esq.
P.O. Box 2800
Minden, NV §9425

John Kramer

Dept. of Water Resources
1414 Ninth Street
Sacramento. CA 95814

Richard E. Greenfield, Esq.
Field Solicitor’s Office
Department of Intenor

Phoenix. AZ 85004

Robert .. Hunter
Superintendent

Western Nevada Agency
Burzau of Indian Affairs

| 1677 Hot Springs Road
| Carson City, NV 89706

Two North Central Avenue, Suite 500

Hugh Ricci, P.E.

Division of Water Resources
State of Nevada

123 West Nye Lane

Carson City, NV 89710

Scott McElroy, Esg.

Alice Walker, Esq.

Greene, Meyer & McElroy
1007 Pearl Street. Suite 220
Boulder, CO 30302

Hank Meshorer, Special Litigation Counsel
United States Department of Justice
Environment & Natural Resources Division
Ben Franklin Station

P.O. Box 7397 _

Washington, D.C. 20044-7397

David Moser, Esq.

McCutchen, Doyle. Brown. et al.
Three Embarcadero Center, Suite 1800
San Francisco, CA 94111

Susan L. Schneider, Esq.
U.S. Department o Justice

* Environment & Natural Resources Division

999 - 18th Street, Suite 945
Denver, CO 80202

Gordon H. DePaol. Esa.
Woodburn and Wedge
Post Office Box 2311
Reno, NV 89505-2790

(arry Stone
290 South Arlington
Reno, NV 89501

2yrsuant to FRCP 5(b), I hereby certify that on this date, I mailed a true and correct copy of the

COMMISSIONERS TO JOINT MOTION OF THE WALKER RIVER PAIUTE TRIBE AND .

IDENTIFICATION OF ALL DECREED WATER RIGHTS HOLDERS AND THEIR
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James S. Spoo, Esa.

Treva J. Hearne, Esq.

Zeh St. Aubin, Spoo, & Hearne
575 Forest Street

Reno, NV 89509

Mary Hackenbracht
Deputy Attorney General
State of Califormua

1513 Clay Street, 20® Floor
Qakland, CA 94612

Roger E. Bezaviff

Chief Deputy Water Commissioner
U.S. Bd. of Water Commissioners
Post Office Box 853

Yerington, NV 89447

Michael Neville, Esq.

i Deputy Artorney General

State of California

' 455 Golden Gate Ave.. Ste. 11000

San “rancisco, CA 94102-3664

Ross E. deLipkau, Esq.

Marshall, Hill, Cassas &
deLipkau

P. 0. Box 2790

Renc, NV 89505-2790

George Benesch, Esq.
P.O. Box 3498
Renc, NV 89505

L%
DATED this / é day of October, 2000.

Mike Turnipseed

Director of Conservation & Natural Rescurces
State of Nevada

123 West Nye Lans

Carson City, NV 83710

Frankie Roesier
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‘L_l 3|1 Scoti B. McElroy Kathryf'Landreth 347 L1 ¢
Alice E. Walker United States Attomey
4! GREENE, MEYER & McELROY. P.C. Susan L-Schreider DE®
( ) 1007 Pear] Street, Suite 220 Deparmment of Justice T——
Bouider, O 80302 Environmental and Natural Resources Div.
c f) S| 303/442-3021 999 - 18th Street, Suite 945
=" || KellyR Chase e Cotorado 8020~
P.O. Box 2800
I} Minden, Mevada 89423 Attorneys for the United States of America
7'} 775/782-3099
81| Attorneys for the Walker River Paiute Tribe
9 IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEVADA

16
11 UNITED STATES OF AMERICA, ) IN EQUITY NO. C-125
)
12 Plaintiff, ) REPLY MEMORANDUM IN SUPPORT
) OF THE JOINT MOTION OF THE
13|{ WALKER RIVER PAIUTE TRIBE, ) WALKER RIVER PAIUTE TRIBE
) AND THE UNITED STATES OF
14 Plaintiff-Intervenor, ) AMERICA FOR AN ORDER
} REQUIRING THE IDENTIFICATION
15 V3. ) OF ALL DECREED WATER RIGHTS
) HOLDERS AND THEIR SUCCESSORS
16{| WALKER RIVER IRRIGATION
171] DISTRICT, )
41 acorporation. et al., )
| )
18 Defendants. )
19 )
20)! I. INTRODUCTION.
21 The Walker River Paiute Tribe (“Tribe”) and the United States of .America (“United
22 States") file this reply memorandum in support of their request that the Ccurt require the
23
identification of the parties entitled to use water under the Decree (Apr. 14, 1936), modified,
24
95 Order for Enry of Amended Final Decree to Conform to Writ of Mandate, Erc. (Apr. 24, 1940)
96 (“Decree™). Memorandum in Support of the Joint Motion of the Walker River Paiute Tribe and

97|| the United States of America for an Order Requiring the Identification of All Decreed Water
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1 Right Houders and their Successors (June 29, 2000) (“Joint Memorandurn™). Identification of
2 the parties who hold rights to use water under the Decree is an essential component of the
j i Court’s continuing jurisdiction over this case and is necessary to provide access to the Court for
5 those secking to modify the administration of the Decree.
6 At the outset, it is worth noting that there were no objections to three critical points raised
7: in the Joint Memorandum. First, no one questioned that this Court has ample authority under its
81| retained jurisdiction to r'equire the identification of decreed water rights holders and their
9 successors. Plainly, the Court has authority to act under Section XIV of the Decree, as well as
10 under the All Writs Act, 28 U.S.C. § 1651(a) (1949), to ascertain the parties that are subject to
;; the terms of 1ts Decree. Joint Memorandum at 8-9. Second. as discussed in more detail below,
13|} noone has responded to the concern that the fatlure to identify decreed water rights holders and
14{| their successors prevents potential litigants from obtaining access to the courts. Joint
15| Memorandum at 4-5. Third, no one questioned the fact that requirements such as those proposed
16]f by tha United States and the Tribe find support in Nevada law. Joint Memorandum at 9-10.
17 Finalty, neither the State of Nevada nor the State of California have filed u response in
18
10!, opposition to our Joint Motion.
20 The arguments of the two entities opposed to identifying the parties who hold water

91| rights under the Decree -- the United States Board of Water Commissioners (“Commissioners”)
22|11 and the Walker River Irrigation District (“District”) -- are essentially complaints that the
23|| idenuficarion of the owners of the water rights subject to this Court’s jurisdiction will be too

24 difficult to accomplish, may cost too much and is not necessary for the coilection of assessments

25

or the daily distribution of water. Walker River Irrigation District’s Opposition to Joint Motion
26
97 of the Walker River Paiute Tribe and the United States of America for an Order Requiring the
1

2
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Idertification of All Decreed Water Rights Holders and their Successors (Nov. 16, 2000)
(“WRID Opp.”); Comments & Recommendarions of United States Boara of Water
Commissioners to Joint Motion of the Walker River Paiute Tribe and the United States of
America jor an Order Requiring the Identification of All Decreed Water Rights Holders and
their Successors (Oct. 16, 2000) (“Commissioners’ Comments™). Neither the District nor the
Commiss:oners offer any suggestions as to how to mitigate the problems that they postuiate. In
any svert, the Tribe and the United States are not wedded to any particular method for
identifying those who hold water rights under the Decree; rather we simgly assert that those
parties must be identified through a method directed by the Court.
II. IDENTIFICATION OF THE PARTIES TO
THE CASE IS NECESSARY TO PROVIDE ACCESS

TO THIS COURT WHICH RETAINS JURISDICTION
OVER THE WATERS OF THE WALKER RIVER.

The fundamental problem with the failure to identify the water rights holders under the
Decree is the imposing barrier that it erects to those who seek to challenge the current operation
of the Decree. “[D]ue process requires, at a minimum, that absent a countervaiiing state interest
of overriding significance, persons forced to settle their claims of right and duty through the
Jjudicial process must be given a meaningful opportunity to be heard.” Bcddie v. Connecticut,
401 11.S. 371, 377 (1971). Although the Court has retained jurisdiction over the rights governed
by the Decree and undertaken to administer its terms, neither the Court nor its Commissioners

can identify the holders of the rights protected under the Decree.' As the Court is aware, three

* instances. this personal knowledge includes knowiedge concerning the ownership of lands . . ..

' While the Commissioners do not address this issue, the District cffers that this concem
1s met because “[e]ach individual board member [of the Commissioners], therefore. has personal
knowledge of the lands located within his particular geographical section of the River. In many

”

(continued...)
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1 additional subparts to this case have been initiated, C-125-A, C-125-B, and C-125-C. In C-125-
2 B and C-125-C, the moving parties, the Tribe, the United States, and Mineral Céunty, seek to
j establish the relationship of their claimed rights to the rights administered by the Court under the
5 terms ol the Decree. In C-125-C, Mineral County has required over five years to identify and
g!| serve the persons and entities it has identified as the current decreed water rights holders. It is
711 stiil not clear whether the County’s claims will be heard, since many of the rights addressed by
8/} the County in its early service efforts have now been transferred to other potentially unidentified
9 persons and entities. The goal of identifying the decreed rights holders has become an end in

10 itself for Mineral County, when its real objective is to have its case heard by the Court.
:2 [n short, the inability to identify the parties who hold rights under the Decree is a
13 massive stumbling block to proceeding with those cases and may ultimately preciude the
14!} adjudication of the federal, tribal and county claims. The Commissioners’ and District’s blithe
15|| response to the suggestion that anyone wanting to know who holds the rights subject to the
16, Decree may conduct a full title search ignores the reality of the situation in which even such an
17 expensive and time-consuming effort may not produce an acceptable result. Compare
12 Commiss:oners’ Comments at 3 and WRID Opp. at 8, with MINUTES OF THE NEVADA SENATE
;0' COMMITTEE ON NATURAL RESOURCES, 68t" Sess. (Feb. 20, 1995) (“in a lot of cases, particularty
91)| on the Truckee, Carson and Walker Rivers, those rnights are recognized in federal court decrees
929|| and may or may not be the subject of any kind of filing, generally with the state engineer.”)
23 (Staiement of Gordon DePaoli, outside counsel, Sierra Pacific Power Co.. Walker River
24
25 '(...continued)

' WRID Cpp. at 11. The oral history of water rights ownership by the mdividual Commissioners,
26( suggested by the District, is not an adequate substitute for the identification sought by the United
97! States and the Tribe.
28 *
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Irmgaticn Dist. re $.B. 93). See generally infrd Part III (B)(2).

To be sure, the inability to identify the water rights holders under the Decree has not
always precluded litigation over the rights to use water under the Decree. In a variety of matters,
service on the current water right holders has not been required. In C-125-A, the District
brought suit to determine whether certain actions by California state agencies interfered with the
District’s rights under the Decree. First Amended Petition for Declaratcry and Injunctive Relief
and Regquest for Order to Show Cause; or in the Alternative to Change the Point of Diversion to
Storage of Water from California to Nevada (Jan. 3, 1992) (“Petition™). Among other things, the
Petition asserted that by the filing of the United States’ complaint in this case, “this Court
acquirec. jurisdiction over the waters of the Walker River and its tributaries in California and

Nevada.” Petition at 2. The District did not serve all of the holders of water rights under the

1992). Likewise, when the Court adopted the Administrative Rules and Reguiations Regarding
Change of Point of Diversion, Manner of Use or Place of Use of Water of the Walker River and
its Tributaries and Regarding Compliance with California Fish and Game Code Section 5937
and other Provisions of California Law (as amended through June 3, 1996) (“Administrative
Rules™), notice was provided by posting and publication. Nor do the Administrative Rules
require service on all parties to the Decree or their successors in order to proceed in accordance
with their requirements. See, e.g., id. § 7.2. And, of course, the Commissioners post and publish
notice of their budget and the annual assessments prior to adoption by the Court.

A the end of the day, however, the Commissioners’ failure to maintain a current list of
those who are entitled to use water under the Decree effectively isolates those parties from
judicial scrutiny. Although this Court expressly retained jurisdiction “for correcting or

5
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modifying this decree; also for regulatory purposes,” Decree § XIV, the parties to the Decree,
suca as the Tribe and the United States, as well as those claiming to be adversel? affected by the
asscrtion of rights under the Decree, such as Mineral County, cannot invoke the Court’s
jurisdicrion to perform the very tasks for which the Court retained jurisdiction because no one
knows who the parties to the case are. If the Court’s retained jurisdiction is to serve its purpose,
a method must be devised for the prompt and efficient identification of those who use water
undsr the protection of the Decree and this Court’s authority. In other words, the retention of
jurisdiction under the Decree was meant to ensure that those who reaped its benefits would
remain subject to judicial review. The Commissioners’ adamant refusal to maintain a list of
those who operate under the Decree’s umbrella frustrates that goal and cannot be reconciled with

the langiage and intent of the Decree.

ITI. ADMINISTRATION OF THE DECREE
REQUIRES THE IDENTITY OF
DECREED RIGHT HOLDERS.
A. THE REQUIREMENTS OF THE DECREE.

The Commissioners and the District contend that identification of the water rights
holders under the Decree would not assist the Court’s administration of the Decree.
Commissioners’ Comments at 2 (“The USBWC does not believe requiring each water right
hold=r te prepare and submit this ‘identification’ annually would assist it or the Court in the
administration of the Decree.”); WRID Opp. at 4 (“The efficient administration of the Decree
does not require the identification of water rights holders . . . .”). In their view, collection of
assessments is the only purpose for which identification of the decreed right holders is required,

and so long as the Commissioners collect the assessments, there is no prodlem warranting &

remedy. WRID Opp. at 4-7.
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The Commissioners’ role in assisting the Court is not limited to collection of assessments
but requires the comprehensive supervision of the use of water under the Decree. Under the
Decree, the Court acting through a water master may ailow for rotation of the use of the water
subject to the Decree, change the water duty, modify the Decree, and make changes in the use of
watzr prescribed under the Decree. The Court and its officers are expressly charged with “the
duty of apportioning and distributing the waters of the Walker River, its forks and tributaries in
the State of Nevada and in the State of California, inciuding water for storage and stored water,
in accordance with the provisions of this decree.” Decree § XV. The water master “with the
approval of the Court” is authorized to enact “such rules as may be necessary and proper for the
enforcement of this decree and for the carrying out of its purposes and objects . .. ." d. To
summarize, the Court’s administration of the Decree involves much more than the mere

collecticn of assessments or the routine distribution of water on a daily basis. Rather, it involves

- the active oversight and management of the use of water in the Walker River Basin. It defies

comprelension that such an all-encompassing task can be accomplished ‘wvithout a clear
idenuficarion of the parties who are using water under the terms of the Decree and who are

subjact to the Court’s continuing jurisdiction.

B. ADMINISTRATION OF THE DECREE REQUIRES IDENTIFICATION OF
THOSE SUBJECT TO ITS TERMS.

1. This Court Has Previously Acknowledged the Guidance Provided bv Nevada
Law on the Proper Administration of Water Rights.

To carry out the broad administrative requirements of the Court’s retained
jurisdiction, the Court previously adopted the Administrative Rules. Those rules reflect
cons:derable deference to the provisions of Nevada and California law related to the

administration of water rights. For exampie, the Administrative Rules, among other things,

7
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provide that applications for changes in point of diversion, and manner or place of use for water
rights 0a the Walker River system shall be made before the Nevada State Engineer, “on such
forrns and in such manner as required by that office,” Administrative Rules § 3.1, or beforé the
Califorria State Water Resources Control Board, “on such forms and in such manner as required
by that office.” Id. § 3.2. Thus, state law applies to the procedure for filing such applications,
including the filing of protests. /d. § 5.1 (citing NEV. REV. STAT. § 533.365; CAL. WATER CODE
§ 1704). Nevada state law provides useful guidance on the need to identify the parties who own

water rights as part of the proper administration of such rights.

Z. The Proper Administration of Water Rights under State Law Requires the
Identification of Water Rights Holders.

As discussed in the Joint Memorandum, Nevada law requires recording in the public
records of “every conveyance of an application or permit to appropriate any of the public waters,
a certificate of appropriation, an adjudicated or unadjudicated water right or an application or

permit to change the place of diversion, manner of use or place of use of water . ...” NEV.REv.

. STAT. § 533.382. See also NEV. REV. STAT. § 533.384 (requiring transferee to record transfer

with State Engineer, and with the irmigation district if the place of use of the water is entirely or
partially within the district). The onus is, therefore, on the owner of the water right to record in
the publiz record the information describing the identity of said owner. See, e.g., MINUTES OF
THE NEVADA SENATE COMMITTEE ON NATURAL RESOURCES, 68" Sess. (Feb. 20, 1995) (“the
perscn who gets the water conveyed to them should.have the responsibility of filing.” (Senator
James providing comment on S.B. 93 (codifted as NEV. REV. STAT. §§ 533.382-533.387))). The

state law provisions requiring the proper identification of the owners of state law water rights

- indicate the importance of identifying the owners of water rights to the proper administration of
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water nghts under state law. Those unequivocal provisions counsel strongly in favor of this
Court, with its extensive administrative responsibilities, similarly directing the identification of
those who hold rights to use water under its Decree.

The legislative history of the Nevada recording statutes illustrates that requiring decreed
right holders to identify themselves is a significant requirement of the applicable state law. The
Nevada legislature’s purpose in enacting NEV. REV. STAT. §§ 533.382- £33.387 was to enable
State Ergineer to identify all water rights holders. The District supported this effort:

the substantial majority of surface water rights in Nevada are not
actually the subject of any application to the state engineer or the
subject of any permit issued by the state engineer. They are water
rights that were acquired prior to 1905 and are vested rights. And
50, Mr. DePaoli continued, in a lot of cases, particularly on the
Truckee, Carson and Walker Rivers, those rights are recognized in
federai court decrees and may or may not be the subject of any
kind of filing, generaily with the state engineer. On the other
hand. changes in those water rights require change applicztions to
the state engineer and as a resuit of that process, sometimes some
of those rights do become the subject of an application and/or
permit and even a certificate. He stressed that situation has created
part of the conflict that legislation is trying to correct in a
prospective way.

MINUTES OF THE NEVADA SENATE COMMITTEE ON NATURAL RESOURCES, 68" Sess. (Feb. 20,

199%) (Gordon DePaoli testifying). The Nevada State Engineer agreed with the Nevada
legis.ature’s intent to “change the way water right titles are changed, so the division [of warer
resources] wanted to include all possible water rights existing in the state.” MINUTES OF THE

NEVADA SENATE COMMITTEE ON NATURAL RESOURCES, 68" Sess. (Apr. 12, 1995) (R. Michael

. Turnipseed testifying). As a means of verifying the State Engineer’s records of water rights

conveyances and changes in place and manner of use, the District suggested -- and the

legislature codified -- a requirement that records of all such convevances and changes be filed
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1 with the irrigation districts as well when the conveyance or transfer occurred entirely within the
2 district. Compare MINUTES OF THE NEVADA SENATE COMMITTEE ON NATURAL f{ESOURCES, 68
j Sess. (Feb. 20, 1995) (suggestion by Gordon DePaoli to require filing “with the irrigation district
5 | ...y with NEV. REV, STAT. § 533.384(1)(b) (abstract of title and deed, agreement or
6|| conveyance document must be filed with irrigation district when the place of use is entirely or
7|1 partially within the district).

8 There is, then, nothing onerous or unique about requiring hoiders of water rights under
9 the Decrae to identify themselves to the Commissioners and the Court.” Indeed, it is the Nevada
10 legislature’s determination that the public interest is best served by requiring that water rights
i; holders record in the public record (either with the county recorder or the State Engineer) all
13 changes :n place of use, manner of use, and conveyances of water rights, and identify the

14|/ transferor and the transferee, as well as the deed which presumably would identify the quantity,
15{| priority and place of use of the water right. Thus, the State of Nevada recognized the importance

16)| of identifying such holders to the proper administration of water rights. [n arguing the lack of

17 necessity to know the holders of rights under the Decree, the Commissioners and the District
18

ignore the lessons available from state law about the need to identify the owners of water rights
19
20 for the proper administration of such rights. See Commissioners’ Comments at 2; WRID Opp. at
21
22 *The Commissioners and District complain that identification of decreed right holders

and the nature of their rights will be too costly. Commissioners’ Commerts at 3; WRID Opp. at
23" 7-11. Ye requiring the identification of this information to the Court is no different than what is
required to be eligible to vote in an irrigation district. Electors must be bona fide holders of title
to real property within a district, and “{a] surface water right must be appurtenant to the

95({ acreage.” NEV.REV.STAT. 539.123(1). All district members who are eligible to vote in the
districy, then, have already amassed the information we seek and would incur no addittonal cost

26(| in reporting it to the Court.

10
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I 711,
2 The legislative history of the Nevada recording statues also undercuts thé argument oft-
:; repeated by the defendants and the Commissioners in this case that the Tribe and the United
5‘ States must engage in title searches to identify all those who hold water nghts in the Walker
6i| River. Commissioners’ Comments at 3; WRID Opp. at 8. “Senator James commented there
71| have been transfers of land which did not mention water rights, where water rights were
8, pertinent to the land being transferred. Then title to the water rights also changed hands and was
9 not recorded in the state engineer’s office, obviously because the parties were not even thinking
10 about it.” MINUTES OF THE NEVADA SENATE COMMITTEE ON NATURAL RESOURCES, 68" Sess.
;; (Feb. 20, 1995) (comments of Senator James). The Nevada recording statutes only address
13 changes in or conveyances of water rights from 1995 forward, and, therefore, did not redress the
14!] problems associated with failure to record such transfers. See id. (“S.B. 93 is intended to be
15.| neutral on any disputes that have arisen prior to its effective date concerning, where or when a
16 convevance of water should or should not have been filed or recorded.” (testimony of Gordon
17 “ DePaoli)). As the Nevada legislature has acknowledged, title searches of real property will not
18 necessarily reveal the holders of all water rights in the Walker River Basiri. The
;3 Commissioners’ and District’s assertion is a red herring.
21 IV. CONCLUSION
929 The United States and the Tribe ask the Court to require the identification of those
23!| holdir.g water rights under the Decree as a central feature of the Court’s ccntinuing jurisdiction
24 to administer the Decree. We have proposed a means by which such identification can be
5 accomplished: that the water rights holders identify themselves and the nature of their water
::: rights to the Commissioners and the Court. We do not, however, argue that this is the only
2
28| '
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mesns t2 accomplish identification, and we remain open to any suggestions that would better
enable the Court to achieve this goal. For example, the need for verification of £he owner of a
water right, at least in Nevada, could be accomplished by the Commissicners developing a
current |ist of those entitled to use water under the Decree and then taking action to ensure that
provisions of Nevada law, NEV. REV. STAT. § 533.386, are followed in the future. But no matter
how accomplished, those who are governed by the Decree must be identified if the Court’s

| retention of jurisdiction is to fulfill its purpose.
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Dated: #:z: 7 loco

Dated: %zza ,7 Joce

Respectfully submitted,

Scott B. McElroy

Alice E. Walker

GREENE, MEYER & McELROY, P.C.
1007 Pearl Street, Suite 220

Bouider, Colorado 80302
303-442-2021

Kelly R. Chase
P.O. Box 2800
Minden, Nevada 89423

ott B. MCE?/
Attorneys for the 'Walker River Paiute Tribe

Respectfully submitted,

Kathryn Landreth, United States Attorney
Susan L. Schneider

U.S. Department of Justice

Environmental and Natural Fesources Div.
999 - 18th Street, Suite 945

Denver, Colorado 80202

303-312-7308

By: / / Jc///m-/&_

Stisan L. Schneider

Attorneys Jor the United States of Amgrica
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Chief Depury Water Commissioner
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Dale E. Ferguson
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William J. Frey

Depury Nevada Attorney General
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Washington, D.C. 20044-7397

David E. Moser, Matthew R, Campbell
McCutchen, Doyle, Brown & Enerson
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455 Ciolden Gate Ave., Suite 11000 State of Nevada
San Francisco, CA 94102-3664 123 West Nye Lane

Carson City, NV 89710
Garry Stone
290 South Arlington Ave. Walker River Irrigation District
Reno, NV 89501 P.O. Box 820
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